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502 WIELER vs. SCHILIZZI. 

RECENT ENGLISH CASE8. 

In the Court of Common Pleas, January 15th, 1856. 

WIELER VS. SCHILIZZI. 

1. In an action for a breach of warranty, by the vendee against the vendor of goods, 
who has warranted them to be of a particular denomination, but not according to 
sample, it is a proper question for the jury whether the amount of adulteration in 
the goods supplied, be such as to alter their distinctive character. 

2. A. undertook to supply B. with certain parcels of linseed, which he warranted 
should be "Calcutta linseed," and supplied him with linseed containing 15 per 
cent, of other seeds. It was proved that " Calcutta linseed," at the time the con- 
tract was made, contained usually from 2 to 3 per cent, of other seeds. The jury 
were asked whether this was such an adulteration or admixture of foreign sub- 
stances as to alter the distinctive character of the article, and prevent its being 
saleable as Calcutta linseed ; and whether this adulteration was such as might 
reasonably be expected: — Held, no misdirection. 

The first count of the declaration stated, that the defendant 
agreed to sell to the plaintiff, and the plaintiff agreed to buy of the 
defendant, certain parcels of goods, and by the said agreement the 
defendant warranted the said goods respectively to be " Calcutta 
linseed"; that the defendant caused to be delivered to the plaintiff 
the said parcels of goods, but that he broke his said warranty in 
this, that the said parcels so delivered were not Calcutta linseed, 
and were respectively in great part composed of substances other 
than and inferior in value to Calcutta linseed, and the defendant 
never delivered to the plaintiff parcels of Calcutta linseed in pur- 
suance of his said contract and warranty ; and by reason of the pre- 
mises part of the said goods so delivered were wholly valueless to 
and unsaleable by the plaintiff, and as to and in respect of the resi- 
due thereof the plaintiff was unable to obtain the same prices as he 
otherwise would have done, and was obliged to and did, before the 
suit, sell the same at greatly reduced prices. The declaration con- 
tained also the common money counts. 

Pleas to the first count — first, a denial of the warranty as alleged ; 
second, a denial of the breaches of contract as alleged. Issue 
thereon. 
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At the trial, before Jervis, C. J., at the Guildhall, at the sittings 
after last Michaelmas term, it was proved that the sale was not by 
sample, and that 15 per cent, of the parcels of linseed delivered was 
mustard, and that from 2 to 3 per cent, was the usual amount of 
adulteration found in Calcutta linseed, but that the linseed supplied 
answered the description of Calcutta linseed. Two of the plaintiff's 
witnesses said, that it was linseed of an inferior quality ; and two 
of the defendant's witnesses, to whom it was sold as Calcutta linseed, 
used it, and made cake of it. The Lord Chief Justice left it to the 
jury to say, " whether there was such an adulteration or admixture 
of foreign substances as to alter the distinctive character of the 
article, and to prevent its being saleable as Calcutta linseed ; and 
whether the adulteration was such as might reasonably be expected." 
The jury returned a verdict for the plaintiff on the first count, and 
the amount of damages was referred to arbitration. 

M. Smith now moved for a new trial, on the ground of misdirec- 
tion. The action is for a breach of warranty. If the linseed sup. 
plied by the defendant was of the description (and it was proved 
that it was) known in the trade as " Calcutta linseed," there is no 
breach. The sale was not by sample. It was never intended that 
there should be any question as to the quality of the linseed, but it 
was to be taken " tale quale." It is submitted, that " the reasonable 
expectation" of the purchaser is not the true test. All that the 
purchaser under this contract had any right to expect was, that the 
article should be saleable in the market as Calcutta linseed. He 
referred to Gardiner vs. Gray, 4 Campb. 144. 

Cresswell, J. — I cannot discover any misdirection. It is sug- 
gested that the misdirection was in asking the jury whether the 
seed came with more foreign in it than was expected — and that the 
question ought to have been simply, whether it was or was not Cal- 
cutta inseed. But all that the Lord Chief Justice meant to ask 
was, whether the article was such as was usually known as Calcutta 
linseed ; because, if it were, then the purchaser would have a right 
to expect a reasonable amount of adulteration only. 

Crowder, J. — I also think that the question was quite correctly 
left to the jury : — " Was the adulteration more than might reason- 
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ably be expected?" These words are not to be understood in the 
sense put upon them by Mr. Montagu Smith. The jury found that 
the adulteration was not reasonable, and the Chief Justice is satis- 
fied with the verdict. 

Willes, J. — In effect, the question left to the jury was, " Was 
the linseed so mixed as to have lost its distinctive character ?" If 
it was so mixed, the defendant was answerable for a breach of his 
contract. The purchaser's expectation was, that he would get Cal- 
cutta linseed of the quality known in the trade as Calcutta linseed. 
In this case he did not get what he bargained for. As if a man 
buys gold, bargaining for it to be of 24 carats of fineness, and he 
gets gold of one carat of fineness, no one can say that he has got 
what he bargained for. 

Jervis, C. J. concurred. 

Rule refused. 



In the Court of Exchequer — January 16, 1856. 

DAVIES VS. EOPER. ' 

In a case involving no question of law the plaintiff's claim was supported almost 
exclusively by his own testimony, and was encountered by circumstantial evidence 
on the part of the defendant. A common jury having found for the plaintiff, a 
new trial was granted on affidavits disclosing fresh evidence. At the second trial, 
this evidence was adduced, but the second jury ( a special one) found for the 
plaintiff. The judge certifying to the court in writing that the verdict was "a 
very wrong verdict," the court granted a third trial, on the ground of its being 
against the weight of evidence. 

This was an action for an illegal distress for rent, to which the 
defence was that the distress was lawful. The plaintiff, a poor man, 
had built a cottage on some waste land, and occupied it for several 
years ; at the end of which time the defendant, a gentleman of for- 
tune in the neighborhood, made the distress in question upon that 
land, on the ground that the plaintiff was his tenant, and had on 
former occasions paid rent to him for it. The cause was tried at 
Chester, before Williams, J., and a common jury, when a verdict 
1 London Jurist, vol. 20, p. 167. 



